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Malheur County Planning 

REPORT AND RECOMMENDATION 

For 

CITY OF NYSSA  

 

URBAN GROWTH BOUNDARY AMENDMENT AND REZONE 

PLANNING APPLICATION 2018-08-013 

 

DATE OF REPORT: September 18, 2018 

 

DATE OF HEARING: September 25, 2018 

 

REPORT PREPARED BY: Bill Searles, Contract Planner, Anderson Perry & Associates, Inc. 

                           

 

I. GENERAL INFORMATION AND FACTS 

 

 

Applicant:  City of Nyssa 

301 Main Street 

Nyssa, Oregon 97913 

 

Property Owners:  Tax Lot 101: Charles W. Farmer; James & Margaret 

Farmer 

PO Box 1585 

Nyssa, OR 97913 

 

Tax Lot 201: Seubert Excavators, Inc., DBA Oregon 

Concrete 

PO Box 57 

Cottonwood, ID 83522 

 

Land Use Review:  Comprehensive Plan amendment including Goal 3 

Exception and Rezone 

 

Property Description: 

 

 Tax lot 100 (290.35 acres) in Section 17, Township 19 

South, Range 47 East; Tax lot 201 (67.7 acres) in Section 

20, Township 19 South, Range 47 East of Willamette 

Meridian 

 

Location:  Adjacent to the north limit of the City of Nyssa Urban 

Growth Boundary (UGB) 

 

Existing Development:  Various (see applicant's attached information) 
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Proposed Development:  UGB expansion and rezone to accommodate proposed 

Treasure Valley Reload Center including public facilities, 

industrial uses, warehousing, and accessory uses 

 

Zone(s):  Tax lot 100 - EFU (Exclusive Farm Use); Tax lot 201 - 

C-I2 (County Heavy Industrial)  

 

Applicable Overlay Zone(s):  None 

 

Current Land Use(s):  Farmland; Gravel pit 

 

 

II. BACKGROUND AND NATURE OF THE REQUEST 

The applicant in this matter, City of Nyssa, is seeking a Comprehensive Plan amendment in order 

to expand the City’s Urban Growth Boundary (UGB) to include 290.35 acres of lands presently 

zoned Exclusive Farm Use (EFU) and 67.7 acres currently zoned Heavy Industrial by Malheur 

County in order to accommodate a rail-dependent, truck-to-railroad reload facility, referred to 

herein as the Treasure Valley Reload Center (TVRC), that will provide many economic benefits 

to the agricultural community, City of Nyssa, Malheur County and the surrounding area.   

 

In 2014, both Malheur County and the City of Nyssa amended their Comprehensive Plans and 

Zoning Ordinances to target industrial employment types reasonably expected to locate or expand 

within each jurisdiction, as identified in their coordinated Goal 9 Economic Opportunities Analysis 

(EOA).  Rail-dependent industrial uses were identified as one of those employment types for the 

City of Nyssa.  The need for the proposed TVRC has long been recognized as vital to helping the 

agricultural industry get agricultural commodities to distant markets in a time-critical manner, and 

will play a major factor in creating jobs and enhancing the City’s and County’s economies by 

attracting business firms to the site eager to use the reloading facility.  

 

The importance of the Treasure Valley Reload Center to the area, and to the state, is underscored 

by the inclusion of the project along with funding of $26 million in House Bill (HB) 2017-A which 

was approved by the Oregon Legislature.  Malheur County Economic Development (MCDC), a 

non-profit corporation, was selected and granted authority as the entity responsible to find a 

suitable site, obtain engineering services and construct the reload facility, and manage funding for 

the project.   

 

Site Selection Process 

The MCDC Board began reviewing the county's industrial inventory to identify properties that 

could serve as a reload facility location.  During the process, the board gathered information on 

each proposed property as it pertained to the proximity to the Union Pacific Railroad (UPRR) 

mainline, land price, utility cost estimates, environment, land use, community, and transportation.  

UPRR sent their industrial development leaders to perform a site visit to each proposed site.  

UPRR’s team included their Senior Director of Economic & Industrial Development, and Regional 

Manager of Economic & Industrial Development for Northern California, Oregon, and 

Washington.  After six meetings and considerable analysis, MCDC voted to recommend the 

North Nyssa property as the best location for the reload facility.  
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How were the sites identified? 

The MCDC Board reviewed the Malheur County industrial land inventory and identified property 

that could serve as a reload facility location.  Criteria for potential site consideration included:  

 

• Location – adjacent to the UPRR mainline. 

• Size - sufficient for a reload facility layout with additional area to support and increase the 

efficient operational needs of rail-dependent users and the facility.  Minimum of 150-200 

acres. 

• Zoning - industrial zoned, or could reasonably be rezoned while still meeting other criteria. 

• Utilities - readily accessible to water, wastewater, power, and natural gas. 

 

Following the initial site identification, MCDC gathered and reviewed information on each site as 

it pertained to price, proximity to UPRR mainline, utility cost estimates, environment, land use, 

community, and transportation.  They also visited each potential site with the UPRR industrial 

development team.  

 

What sites were considered? 

The MCDC evaluated the following sites, as shown on Exhibit ?, Figures 1 and 2 after they were 

determined to meet the necessary criteria listed above.  

 

Exhibit A, Figure 1 

• South Nyssa Site 1 

• South Nyssa Site 2 (Zone F) 

• North Nyssa Site 3 (Zones A-C) 

• North Nyssa Site 4 (Zone D) (Zone D) 

 

Exhibit A, Figure 2 

• South Ontario (Zones A-E) 

• South Ontario (Zone F)  

 

 

 

It is important to note that work in preparing industrial sites in Malheur County for developments 

such as this did not start after HB 2017 passed.  In 2006, the Department of Land Conservation 

and Development (DLCD) awarded Malheur County a grant to develop the Study Rail Assets and 

Industrial Land Supply in Malheur County.  The study identified that Malheur County has the 

ability to capitalize on its strong rail infrastructure but did not have the needed industrial land 

inventory to do so.  Malheur County and its communities have worked diligently over the past 

several years to increase their industrial inventory; much of this acreage is located along the UPRR.  

Due in large part to this work, MCDC was able to identify and recommend a site that it believes 

will make the TVRC successful.  

 

After site visits with UPRR’s industrial development team, Sites 1 and 2, the South Nyssa 

Industrial Areas, were eliminated.  Site 1 is not located along the UPRR mainline and the property 

owner is unwilling to sell.  For Site 2, the angle/degree of turn in the rail spurs would not meet 
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current rail standards for UPRR.  In addition, the current rail infrastructure on Site 2 is too light 

to handle rail traffic for the reload facility and would have to be removed and replaced.  The 

MCDC board agreed that to remove and replace the rail would be cost prohibitive.  For these 

reasons, the MCDC voted to eliminate these sites from further consideration. 

 

As will be discussed in other sections of this report in response to the decision criteria, sites were 

then further evaluated in relation to price, utility cost estimates, environment, transportation and 

functional truck and railroad operations on the site.  In further evaluating each site, the physical 

land need requirements for rail operations of the UPRR to allow access to the mainline, coupled 

with regulatory limitations on railroad operations proved to be the greatest factors in determining 

whether a site could ultimately accommodate a reload facility. 

 

Types of Customers and Commodities 

The Treasure Valley, which includes areas extending between Vale, Oregon and Boise, Idaho, has 

a high concentration of local growers, packers, and shippers that have expressed interest in 

utilizing a reload facility.  In fact, it was local business and industry that brought the need for just 

such a facility to the legislature.  A major destination for the onions grown in the Treasure Valley 

includes the East Coast, namely the Hunts Point Market and Raritan Center.  Because the majority 

of the products that are grown locally are perishable (such as onions, beets, potatoes, grains, and 

many more) producers seek expedited transportation of their product to markets.  To meet this 

need, local growers currently must truck produce from the Treasure Valley along Oregon’s 

Interstate 84 to Wallula, Washington.  There local commodities are loaded onto the ColdExpress 

(formerly Railex).  This shipment route brings the commodities straight back through Eastern 

Oregon, including Malheur County communities.  This inefficient transportation system adds a 

403+ mile round-trip for local shippers, increasing transportation costs that limit competitiveness 

in a low-profit margin sector of Oregon’s economy.  The proposal of the reload center would 

allow the loading of commodities locally for the area growers, packers, and shippers.  The 

proposed facility with the anticipated volume will assist in facilitating UPRR stops in the county.  

 

Other non-agricultural producers have shared their interest in such a facility, once it is operational.  

One particular firm is looking to move both its raw and processed products in bulk to markets in 

the east.  There may also be additional opportunity in the livestock industry.  The UPRR 

ColdExpress will provide access to Chicago markets, where the nation’s most substantial meat 

packing and processing facilities are located.  Malheur County leads the state of Oregon in 

livestock production.  The TVRC will help give the region’s livestock producers direct access to 

additional markets.  

 

The site requirements and water, sewer and other public services needed to serve the reload center 

however, make it necessary for the City of Nyssa to amend its urban growth boundary (UGB) to 

include a site capable of accommodating the use.  In order to accomplish this, the City of Nyssa 

must obtain approval of a goal exception to Oregon Statewide Planning Goal 3 Agricultural Lands 

and justify expansion of the UGB pursuant to Goal 14 Urbanization, applicable Oregon statutes 

and administrative rules, and local County and City comprehensive plan amendment regulations.  

If approved, the City will rezone the proposed site from its current County industrial and farm use 

zones to the City’s UGB-Industrial zone. 
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III.  APPLICABLE STATE AND LOCAL LAWS AND REGULATIONS 

The requirements of statewide Goal 14 Urbanization are required to be addressed when amending 

an urban growth boundary.  Oregon Administrative Rules (OAR) Chapter 660 Division 024 

contains the requirements for addressing Goal 14 and are addressed under Section IV(A) of this 

report.  Because the 290.35-acre portion of land proposed for inclusion in Nyssa’s UGB is 

currently zoned EFU, a goal exception to Oregon statewide Goal 3 Agricultural Lands is also 

required as part of the justification for the comprehensive plan amendment.  A goal exception 

essentially justifies why the requirements of an applicable statewide goal should not apply to a 

particular use that cannot reasonably be accommodated in an area that does not require an 

exception.  

 

The exceptions process for converting resource-zoned lands to non-resource use is explained in 

Goal 2, and OAR Chapter 660 Division 004.  An exception may be justified using one of three 

options that include a "reasons" justification, a "physically developed" justification, or an 

"irrevocably committed" justification.  Justification for this request is submitted in response to the 

requirements for a "reasons" justification and is included under Section IV(B) of this report.  The 

documentation for an exception must be set forth in the comprehensive plan. 

 

Other statewide land use goals applicable to this request include Goals 1, 2, 5, 6, 7, 9, 10, 11, 12 

and 13 and are addressed in Section IV(C) of this report either directly or through the Oregon 

administrative rules that implement them.  Compliance with these goals is anticipated to be met 

by the proposed use such that no other goal exception is necessary. 

 

Both parcels will be rezoned to Nyssa’s UGA-Industrial Zone as part of this request, if the City’s 

UGB expansion request is ultimately approved. 

 

In addition to the requirements under Oregon’s statewide goals and administrative rules, Malheur 

County and the City of Nyssa have criteria in their zoning ordinances that must be addressed and 

met in order for the proposal to be approved.  Those provisions are outlined and addressed in 

Sections IV(D) and IV(E) of this report.  Because the proposed plan amendment and zone change 

affects land within the County’s jurisdiction that the City of Nyssa proposes to include in its UGB, 

the proposal must be approved by both the City and County governing bodies.  

 

This request is being processed subject to the procedures for a quasi-judicial land use hearing 

contained in Chapter 11 of the Malheur County Code, and the Urban Growth Area Joint 

Management Agreement (JMA) between the City of Nyssa and Malheur County for lands situated 

between Nyssa’s city limits and the City’s urban growth boundary.   

 

 

IV. ANALYSIS FOR COMPLIANCE WITH STATE AND LOCAL REGULATIONS 

 

A. Oregon Statewide Goals 
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1. Goal 1 Citizen Involvement 

Goal 1 calls for the opportunity for citizens to be involved in all phases of the planning process.  

The plan amendment furthers the direction established by the 2014 Nyssa Economic Opportunities 

Analysis, which was coordinated with the cities of Ontario and Vale, Malheur County, and the 

Oregon Regional Problem-Solving staff (including ODOT, DLCD, Business Oregon and DEQ).  

The MCDC held several meetings throughout the site selection process to obtain public input. 

 

A public hearing before a joint-meeting of both the City and County planning commissions and 

elected officials was held on September 25, 2018 to review the proposed amendment.  The public 

hearing for Planning Application 2018-08-013 was duly noticed in the County’s newspaper of 

record, the Argus Observer, on September 4, 2018.  The required 35-day Notice of Application 

was submitted to the Department of Land Conservation and Development (DLCD) on August 21, 

2018.  

 

2. Goal 2 Land Use Planning 

Goal 2 Land Use Planning outlines the basic procedures of Oregon's statewide planning program, 

requiring that land use decisions be made in accordance with comprehensive plans and that suitable 

corresponding implementation ordinances must be adopted.  The City has inventoried existing 

land uses, projected buildable land needs by specific land use classifications, and compared these 

needs with buildable land within the Nyssa urban growth area.  Goal 2 requires consistency 

between the comprehensive plan and implementing zoning.  In order to achieve that consistency 

in this case, an exception to Goal 3, pursuant to Goal 2, Part II is required to justify why the 

proposed use should be allowed on land planned and zoned for exclusive farm use (EFU).  

Justification for a goal exception for the proposed TVRC is provided under Section IV(B) of this 

report.  

 

The State, County and City have shown a high level of coordination in working together to 

establish the proposed Treasure Valley Reload Center, as evidence by a $26 million funding 

package from the State to fund required planning, engineering and construction of the reload 

facility.  

 

3. Goal 3 Agricultural Lands 

Goal 3 Agricultural Lands is applicable tax lot 100 of Site 4 (Zone D) because it is currently 

planned and zoned for exclusive farm use.  In order for the proposed reload center to be sited on 

this portion of the Site, an exception to this Goal is required to justify why the Goal should not 

apply to the proposed use.  The requirements for justifying a goal exception are contained in Goal 

2 Land Use Planning, Part II, and the Oregon Administrative Rules that implement the Goal.  The 

justification for an exception to Goal 3 in this case is included under Section IV(B) of this report. 

 

4. Goal 5 Natural Resources, Scenic and Historic Areas, and Open Spaces 

Natural resources identified on the property proposed to be included within Nyssa’s UGB include 

farm land and a wetland area along the east-central portion of tax lot 100, and a gravel quarry 

operation on the 67.7-acre portion identified as tax lot 201.  This proposal includes a Goal 

exception to justify why the farm land and exclusive farm use designation should not apply.  The 
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proposed TVRC will preserve the wetland area within the development and will properly mitigate 

any wetland impacts.  The 67.7-acre portion would be rezoned from County Heavy Industrial to 

City UGB-Industrial and allowed to continue operating under the new zoning. 

 

5. Goal 6 Air, Water and Land Resources Quality 

Although the TVRC is identified as the use for which the Goal exception and urban growth 

boundary expansion, and subsequent rezone is proposed, no actual development is proposed as 

part of this request.  The wetland area on tax lot 100 has been identified for preservation in the 

conceptual site plan layout, and the existing gravel quarry on tax lot 201 will be allowed to continue 

under the new City industrial zoning designation subject to all required local, state or federal 

environmental permits.  The TVRC will also comply with all local, state and federal regulations 

for maintaining air, water and land quality on the site in seeking further land use and construction 

permits.  

 

6. Goal 7 Areas Subject to Natural Hazards 

No areas subject to natural hazards have been identified on the subject property proposed to be 

included within Nyssa’s UGB.  

 

7. Goal 9 Economic Development  

Goal 9 requires cities to provide an estimate of the approximate number, acreage and site 

characteristics of sites needed to accommodate industrial and other employment uses to implement 

plan policies.  

 

The Nyssa Economic Opportunities Analysis (EOA) was prepared in compliance with Goal 9 

Economic Development and the Goal 9 administrative rule (Division 009) and was adopted under 

Planning Action No. 2014-01 – Industrial Sites Plan and Zoning Ordinance Amendments in 2014 

as part of the Nyssa Comprehensive Plan as required by Goal 9.  

 

The EOA considered economic trends, described the City's comparative locational advantages in 

a regional context, identified the types of employment that Nyssa has a reasonable chance of 

bringing to the community, and then described the site characteristics required by targeted 

employment types.  The Nyssa EOA includes three parts:  

 

Part 1 of the EOA was adapted from the Ontario EOA prepared by ECONorthwest in 2006-07.  

Part 1 documented regional trends, comparative locational advantages, a preliminary identification 

of targeted employment opportunities, and a preliminary analysis of the site characteristics these 

"targeted industries" will likely require.  

 

Part 2 of the EOA was prepared by the Oregon Regional Solutions Team (with specific expertise 

provided by Business Oregon and the Oregon Department of Land Conservation and 

Development), and provided a more specific list of industries that could choose to locate in Nyssa 

if suitable industrial sites were available.  Part 2 was based on the expertise of Business Oregon 

regarding the site sizes required for each type of targeted industry.  
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Part 3 of the EOA was adapted from studies prepared by Winterbrook Planning in 2013.  These 

studies described in greater detail why "mega data centers" (server farms) and rail-dependent 

industrial firms would be likely to locate in the Western Treasure Valley (Ontario, Nyssa and 

Vale), if suitable industrial sites were available – and documented why large sites with specific 

characteristics are needed within urban growth areas to accommodate these uses.  

 

Economic Opportunity Areas 

The 2014 Nyssa EOA called for the designation of three large industrial sites within the Nyssa 

UGB.  Sites 1 and 2 in the EOA were already inside Nyssa’s UGB and were identified as being 

planned for Residential use, but due to their size, topography, serviceability and accessibility to a 

state highway, were found to have potential for large-site industrial uses.  The City applied an 

Employment Opportunity (EO) Overlay to the Residential zoning on these properties to provide 

potential opportunity in the event an industrial firm sought to develop on a large (minimum of 20 

acres) site.  The new EO Overlay would allow the property owners to request Industrial zoning 

for all or part of their properties when the land was annexed to the City.  Neither of these sites are 

located along a railroad. 

 

The property identified as Site 3 in the EOA (also Site 3 Zones A, B and C in Exhibit A, Figure 1 

of this report), the rail-dependent industrial site, was added to Nyssa’s UGB to provide a site 

suitable for rail-dependent industrial use.  The site was rezoned from County Industrial to City 

UGB-Industrial.  However, the work of the MCDC development team in reviewing and 

evaluating sites for the TVRC clearly indicates that the analysis for Site 3 in the 2014 EOA was 

based on incomplete information for determining its suitability as a site for a reload facility with 

rail-dependent uses.   

 

The 2014 EOA documented Site 3 as approximately 131 acres in size, consisting of several lots 

and parcels in different ownerships, and having several warehouses, dwellings and an airstrip 

running parallel and near the railroad.  Based on additional information and studies in searching 

for a suitable site for the TVRC, the MCDC found that:  

 

1) The UPRR needs a minimum of 7000 relatively straight lineal feet along property in which to 

conduct side operations to allow trains to operate as a unit to avoid interfering with mainline 

operations or public crossroads.  Unit operations, as opposed to single-car loading and 

unloading, is necessary for a reload facility to be economically viable to UPRR’s operations. 

2) The UPRR limits access to its mainline to avoid conflicts with through traffic on the mainline. 

3) The UPRR wants to avoid blocking public road crossings during switching operations.  

4) It is more efficient, desirable and economically viable to have rail-dependent uses located in 

close proximity with easy access to and from the reload facility.  

4) Development of a reload facility on Site 3 would not leave enough room on the site for rail-

dependent employment uses. 

5) In addition to existing development on Site 3, a Phase I Environmental Assessment identified 

a portion of the site as the location of the former Nyssa landfill and that environmental impacts 

to adjoining areas are likely.  
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The finding of the MCDC that the UPRR requires a minimum of 7000 lineal feet along its mainline 

from which to conduct its side operations had the greatest impact in limiting the sites that could 

reasonably accommodate a reload center.  The above findings together, help justify why an 

exception to Goal 3 is needed to be able to site the proposed reload center and site plan for rail-

dependent uses, on property that is the best suited for the use.   

 

8. Goal 10 Housing  

Goal 10 (Housing) requires that cities designate sufficient buildable residential land to meet 20-

year housing needs.  

 

As found in the 2014 EOA, after reviewing aerial photographs, the existing Comp Plan and GIS 

data regarding the buildable land supply within the UGB, the City of Nyssa determined that there 

was more than sufficient buildable land to accommodate planned population growth in Nyssa.  

The City estimated there are at least 165 more buildable acres than needed to accommodate 

residential land needs over the 20-year planning period.  

 

9. Goal 11 Public Facilities and Services 

Goal 11 requires that cities with more than 2,500 people prepare and adopt a public facility plan 

for areas within its urban growth area.  The purpose of the plan is to help assure that urban 

development in the Nyssa UGB is guided and supported by types and levels of urban facilities and 

services appropriate for the needs and requirements of the urban areas to be serviced, and that 

those facilities and services are provided in a timely, orderly and efficient arrangement (OAR 660-

011-0000).  Public facilities and services should be planned in accordance with a community's 

needs and capacities, rather than reacting to development as it occurs.  

 

To address Goal 11 requirements, the City prepared the Nyssa Public Facilities Plan.  The Nyssa 

Public Facilities Plan shows how sanitary sewer and water facilities can be extended to serve Site 3 

from the 2014 EOA without jeopardizing the City's ability to serve land that is within the existing 

UGB.  Site 4 (Zone D) is adjacent to the north limit of the existing UGB (and Site 3) and is capable 

of being served within the City’s current capacities for providing water and sewer by extending 

service lines further north within the right-of-way of Arcadia Boulevard which borders along the 

west side of both Site 3 and Site 4 (Zone D).  Thus, the PFP provides evidence that the proposed 

plan amendment will comply with Goal 11.  

 

10. Goal 12 Transportation  

Goal 12 encourages the provision of a safe, convenient and economic transportation system.  This 

goal also implements provisions of other statewide planning goals related to transportation 

planning in order to plan and develop transportation facilities and services in coordination with 

urban and rural development (OAR 660-012-0000(1).  

 

The 2014 Nyssa Industrial Lands Project, Traffic Impact Study (TIS) demonstrated that Site 3 

could be developed for rail-dependent industrial uses without significant impact to planned 

transportation facilities.  Proposed Site 4 (Zone D) is anticipated to accommodate rail-dependent 

industrial uses that Site 3 is not able to accommodate as planned.  
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Site 4 (Zone D) has much the same access from State Highway 201 as Site 3.  The MCDC 

development team has been working cooperatively with ODOT and Malheur County to identify 

and address transportation impacts to County and State roads so that transportation can be provided 

to Site 4 (Zone D) without significantly affecting existing or planned transportation facilities.  To 

that end, the MCDC development team identified Option 1 (see Figure ?) as the preferred 

alternative for access to the site.  Option 1 involves the creation of a new access road 

approximately one-half mile south of Gem Avenue that would provide access near the center of 

Site 4 (Zone D).  The new road would effectively eliminate truck traffic from existing City or 

County roads accessing the site.  Alternatively, the existing Columbia Avenue access can be 

utilized to access the site as well. 

 

The TIS and subsequent efforts in working with ODOT and Malheur County for Site 4 (Zone D) 

provides the factual basis necessary to demonstrate compliance with Goal 12 (Transportation) and 

the Goal 12 Administrative Rule (OAR Division 012).  

 

11. Goal 13 Energy Conservation  

The proposed Treasure Valley Reload Center has the capacity to have a significant impact on 

energy conservation in two ways.  First, the reload facility will help reduce the number of trucks 

that would otherwise be using roads and highways by allowing agricultural commodities and other 

goods from the area to be shipped further distances in much greater volume in less time.  Second, 

by allowing warehousing, packaging and other rail-dependent uses to site within a central location 

around the reload facility, the number of trucks is further reduced.  The extension of public 

utilities and other services can also be provided more efficiently in a compact area. 

 

12. Goal 14 Urbanization 

Goal 14 Urbanization requires cities and counties jointly to establish and maintain UGBs to 

provide for an orderly and efficient transition from rural to urban land use, to accommodate urban 

population and urban employment inside urban growth boundaries, to ensure efficient use of land, 

and to provide for livable communities.  OAR Chapter 660, Division 024 contains procedures and 

requirements to implement Goal 14 when a local government amends a UGB.  In particular 

relevance to this request is OAR 66-024-0040(3) which authorizes a local government to review 

and amend the UGB in consideration of one category of land need (in this case, employment need) 

without a simultaneous review and amendment in consideration of other categories of land need 

(for example, housing need).  

 

The discussion that follows explains why the 2014 UGB expansion that implemented the City’s 

EOA in part, was insufficient to meet the land need for targeted rail-dependent industrial use, and 

why proposed Site 4 (Zone D) is needed for this type of use.  

 

Amendments to UGBs are based upon consideration of six need and location factors:  

 

Need Factors  

1. Demonstrated need to accommodate long range urban population, consistent with a 20-year 

population forecast coordinated with affected Local governments;  
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2. Demonstrated need for housing, employment opportunities, livability or uses such as public 

facilities, streets and roads, schools, parks or open space;  

 

Location Factors  

1. Efficient accommodation of identified land needs;  

 

2. Orderly and economic provision of public facilities and services;  

 

3. Comparative environmental, energy, economic and social consequences; and  

 

4. Compatibility of the proposed urban uses with nearby agricultural and forest activities 

occurring on farm and forest land outside the urban growth boundary.  

 

As noted in Goal 14 itself:  

 
In determining need, local government may specify characteristics, such as parcel size, 

topography or proximity, necessary for land to be suitable for an identified need.  

 

As further explained in OAR 660-024-0065(3), cities may identify site requirements for needed 

employment when the primary purpose for expansion of the UGB is to accommodate a particular 

industrial use that requires specific site characteristics, and the site characteristics may be found in 

only a small number of locations, the preliminary study area may be limited to those locations 

within one-half mile of the acknowledged UGB and apply these requirements to address 

ORS 197.298 which establishes priorities for land types when considering an urban growth 

boundary expansion. 

 

Section 1: Need for Additional Employment Sites 

Goal 14 includes two needs factors.  

 

Need Factor 1: Demonstrated need to accommodate long range urban population, consistent with 

a 20-year population forecast coordinated with affected local governments;  

 

Goal 14, Factor 1 addresses the need to accommodate long-term population growth based on the 

coordinated population forecast.1  Nyssa's existing population is 3,270; the City's coordinated 

year 2034 population projection is 4,522.  

 

Like other Western Treasure Valley communities, Nyssa's population and employment growth 

was greatly impeded by the recession that occurred between 2007-2010.  The likelihood of 

Nyssa's being able to attract targeted industrial uses identified in the 2014 EOA depends in part on 

                                                                                 

1 Division 015 Urban Growth Boundaries includes a corresponding provision:  

"660-024-0040 Land Need (1) The UGB must be based on the adopted 20-year population forecast for the urban area 

described in OAR 660-024-0030, and must provide for needed housing, employment and other urban uses such as 

public facilities, streets and roads, schools, parks and open space over the 20-year planning period consistent with the 

land need requirements of Goal 14 and this rule.  The 20-year need determinations are estimates which, although 

based on the best available information and methodologies, should not be held to an unreasonably high level of 

precision." 
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the availability of large, serviceable industrial sites as described in the EOA.  As noted in the Goal 

9 discussion, the designation of a large Industrial site for rail-dependent uses along with other 

employment sites means that Nyssa has the potential to bring an additional 1,320 jobs to the 

community.  However, the City recognized a more reasonable estimate that Nyssa will attract 

about half this number (660 new jobs) over the 20-year planning period.  This level of job growth 

is consistent with a 20-year population growth target of 4,522 - or 1,240 additional people.  

 

However, as the MCDC development team discovered during its site selection process for the 

TVRC, the site identified in the 2014 EOA for rail-dependent uses does not have the ability to 

accommodate both a reload facility and rail-dependent employment uses due to its smaller acreage 

parcelization, multiple ownerships, environmental concerns stemming from the former Nyssa 

landfill and existing development which includes warehouses, dwellings and an airstrip that 

parallels the railroad in close proximity.  Even more problematic is the fact that the site does not 

have the 7000-foot lineal distance the UPRR needs to conduct side operations from its mainline 

without negatively impacting public road crossings in other areas within that distance.  

Furthermore, the site is not large enough to accommodate all anticipated businesses around the 

reload facility.  As a result, the MCDC development team found it necessary to select a site 

adjacent to the City’s UGB that was able to meet the operational requirements of the UPRR, but 

which requires a new Goal 3 exception and urban growth boundary expansion to meet local and 

state land use requirements. 

 

Need Factor 2: Demonstrated need for housing, employment opportunities, livability or uses such 

as public facilities, streets and roads, schools, parks or open space;  

 

The Nyssa EOA determined that rail-dependent industry is reasonably likely to locate in Nyssa 

over the near 20 years – provided that a suitable site with direct access to the UPRR is included 

within the UGB that is capable of accommodating a reload facility and rail-dependent uses.  

 

Representatives from Business Oregon believed that Nyssa has the comparative advantages needed 

to attract rail-dependent industrial users.  The City’s 2014 EOA concluded that Nyssa has:  

 

• A supportive planning and political environment;  

• A UPRR mainline and a major rail switching yard;  

• Sufficient existing and planned water and sanitary sewer capacity;  

• Available state tax incentives; and 

• Support from state agencies.  

 

What Nyssa lacks is a large, reasonably serviceable site with direct access to the UPRR mainline, 

that considers the operational requirements and limitations of the UPRR.  The proposed site 

needing a Goal exception and expansion of the Nyssa’s UGB is the only site identified that is 

capable of meeting UPRR operation requirements for a reload facility with enough area to 

accommodate rail-dependent employments uses needed to viably support the facility and meet 

employment projections.  

 

Site Suitability Requirements 

As explained in OAR 660-024-0065(3):  
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When the primary purpose for expansion of the UGB is to accommodate a particular 

industrial use that requires specific site characteristics. . .and the site characteristics may 

be found in only a small number of locations, preliminary study area may be limited to 

those locations. . .that have or could be improved to provide the required site 

characteristics.  

 

As noted in the Economic chapter of the Nyssa Comprehensive Plan:  

 

Firms wanting to expand or locate in Nyssa will be looking for a variety of site and building 

characteristics, depending on the industry and specific circumstances.  While there are always 

specific criteria that are industry-dependent and firm-specific, many firms share at least a few 

common site criteria.  In general, all industries need sites that are relatively flat, free of natural 

or regulatory constraints on development, with good transportation access and adequate public 

services.  The exact amount, quality, and relative importance of these factors vary among 

different types of firms.  

 

The Nyssa EOA identified general characteristics that are important to target industries, including 

rail-dependent industrial firms seeking to locate in Nyssa.  The availability of direct access to the 

UPRR line is critical to meeting rail-dependent industrial siting requirements.  The proposed site 

(Site 4 (Zone D)) meets the general site suitability requirements expressed in the 2014 EOA for 

rail-dependent use, but also meets the operational characteristics required by the Union Pacific 

Railroad that Site 3 from the EOA was not able to meet.   

 

Section 2: Evaluation of Alternative Sites 

The 2014 Nyssa EOA documented the need for a site of a minimum of 150-200 acres to meet the 

identified need for rail-dependent industrial use.  At that time, there were no vacant or partially 

developed sites of this size within the existing UGB.  To meet this need, the City expanded its 

UGB to include an approximately 131-acre site to accommodate rail-dependent uses, and added 

an Employment Opportunity (EO) Overlay zone to two large residentially-zoned sites to provide 

a developer with the potential to develop either residential or industrial uses. 

 

The MCDC development team evaluated a number of sites for the proposed TVRC within at least 

one-half mile of the cities of Nyssa and Ontario.  No site was found that met all of the basic 

location (adjacent to railroad), size, zoning and available public services requirements and the 

requirements and limitations from which the UPRR must operate.  To find a site capable of 

meeting UPRR operational requirements, the MCDC had to consider lands outside the current 

UGB for these cities, ultimately selecting Site 4 (Zone D) which is outside, but adjacent to the 

UGB for the City of Nyssa.   

 

The discussion that follows examines the alternative boundary locations that must be evaluated 

consistent with ORS 197.298 and OAR Chapter 660 Division 024 with consideration of the 

Goal 14 "locational" factors.  
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ORS 197.298 Priorities for Urban Growth Boundary Expansion  

ORS 197.298 requires that cities avoid expanding their growth boundaries on to farm land if 

possible.  This statute sets priorities that must be followed by cities and counties when 

determining which land to include within a UGB to meet identified land needs.  Under 

ORS 197.298 and OAR 660-024-0067(2), priority for including lands within an urban growth 

boundary are:  

 

• First priority is land that is designated urban reserve;  

• Second priority is land adjacent to an urban growth boundary that is identified in an 

acknowledged comprehensive plan as an exception area or nonresource land.  Second 

priority may include resource land that is completely surrounded by exception areas unless 

such resource land is high-value farmland;  

• Third priority is land designated as marginal land;  

• Fourth priority is land designated in an acknowledged comprehensive plan for agriculture or 

forestry, or both.  For inclusion of agricultural or forest lands within a UGB, higher priority 

must be given to lands with lower capability classification. 

 

The MCDC development team initially focused its search on industrial sites within the urban 

growth boundaries and urban reserve areas of the City of Ontario and the City of Nyssa (See 

Exhibit A, Figures 1 and 2) that were adjacent to the railroad.  The City of Nyssa does not have 

any designated urban reserve lands.  The MCDC development team determined that higher 

development costs and challenges in meeting the operational requirements of the UPRR were 

reasons to disqualify the sites near Ontario.  As discussed throughout this report, none of the 

Nyssa sites within the City’s UGB and identified as adjacent to the railroad and that could also be 

served by public utilities and services were capable of meeting both the site requirements and the 

UPRR’s operation requirements.  The MCDC development team’s search was not able to identify 

any “first priority” or “second priority” lands for inclusion in the UGB to accommodate the reload 

center. 

 

Tax lot 201 included in Site 4 (Zone D) is exception land zoned for industrial use by Malheur 

County that is adjacent to the railroad and to the existing urban growth boundary.  This property 

is currently in use as a rock quarry.  The development team considered this property by itself and 

in conjunction with Site 3 and Site 4 (Zone D).  Again, UPRR operations would interfere with 

public road crossings at Eureka Avenue to the north of tax lot 201 and/or Columbia Avenue to the 

south of Site 3.  This factor prevented the development team from further considering Tax lot 201 

in combination with land to the north or south for the reload center.  Tax lot 201 is zoned County 

Industrial and therefore meets the “second priority” level for inclusion within the Nyssa UGB 

pursuant to ORS 197.298. 

 

Because Malheur County is not a “marginal lands” county, the “third priority” for considering 

lands within Nyssa’s urban growth boundary does not apply. 

 

Site 4 (Zone D) is the area proposed for inclusion in the City of Nyssa’s urban growth boundary.  

The UGR expansion area includes tax lot 201 discussed above, and the adjoining tax lot 100 to the 

north that is currently agricultural land zoned EFU.  Tax lot 100 is considered “fourth priority” 

land pursuant to ORS 197.298, but is not considered predominantly high-value farm land.  
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Predominantly, when applied to high-value farm land means more than 50% of the site is high-

value farm land.  The subject property in this case contains approximately 25% high-value farm 

land rated as Class I or Class II and is therefore not predominantly high-value farm land.  Site 4 

(Zone D) is proposed in order to meet the site requirements for the reload facility, the operational 

requirements of the UPRR, and to provide sufficient adjacent developable area for rail-dependent 

uses to locate around the reload facility. 

 

Why the Proposed Site Best Meets Identified Rail-Dependent Industrial Site Requirements  

The proposed rail-dependent industrial site, Site 4 (Zone D), borders the UGB as shown on 

Exhibit D.  Site 4 (Zone D) is located adjacent to the west of the Union Pacific Railroad and 

adjacent to the north of the Nyssa UGB.  The area is approximately 358 acres that includes 68 

acres that is currently zoned for industrial use.  The Nyssa PFP shows how Site 3 can be provided 

with sanitary sewer and water service.  Because Site 4 (Zone D) borders Site 3 along the right-of-

way of Arcadia Boulevard, the City has the capability to extend sewer and water within this right-

of-way to Site 4 (Zone D) without any concerns.  The has adopted an ordinance agreeing to extend 

water and sewer service to Site 4 (Zone D).  

 

Site 4 (Zone D) currently has excellent access from State Highway 201 via Columbia Avenue to 

the south.  However, the MCDC development team has been working cooperatively with ODOT 

and Malheur County to identify and address transportation impacts to County and State roads so 

that transportation can be provided to the site without significantly affecting existing or planned 

transportation facilities.  To that end, the MCDC development team has identified Option 1 (see 

Exibit B) as the preferred alternative for access to the site.  Option 1 involves the creation of a 

new access road approximately one-half mile south of Gem Avenue that would provide access 

near the center of Site 4 (Zone D).  The new road would effectively eliminate truck traffic 

accessing the site from nearby existing City or County roads.  In addition, this new road would 

minimize potential impacts to nearby residences. 

 

Section 3: Consistency with Goal 14 Location Factors  

The four Goal 14 location factors are: (1) Efficient accommodation of identified land needs; (2) 

Orderly and economic provision of public facilities and services; (3) Comparative environmental, 

energy, economic and social consequences; and (4) Compatibility of the proposed urban uses with 

nearby agricultural and forest activities occurring on farm and forest land outside the UGB.  

 

Factor 1: Efficient accommodation of identified land needs  

As indicated in the 2014 Nyssa EOA, rail-dependent industrial uses currently seeking sites in 

Oregon require access to rail service and 150-200 acres of buildable and serviceable land.  By 

providing the rectangular 290-acre property adjacent to the UPRR main line and the UGB, rail-

dependent industrial users can be efficiently clustered around the proposed reload facility.  The 

proposed site borders the UGB and access and urban services can be efficiently provided.  

 

Factor 2: Orderly and economic provision of public facilities and services  

As stated in OAR 660-009-0005(9), "Serviceable" means the city or county has determined that 

public facilities and transportation facilities, as defined by OAR Chapter 660, Divisions 011 and 

012, currently have adequate capacity for development planned in the service area where the site 
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is located or can be upgraded to have adequate capacity within the 20-year planning period.  The 

Nyssa PFP documents the City's existing water supply and sanitary sewer treatment capacity.  

Rail-dependent industrial uses typically can be major consumers of potable water.  The PFP 

makes it clear that Nyssa has the capacity to meet Year 2034 demand for sanitary sewer and water 

service and meet the water demands for industrial water service for rail-dependent industrial use.  

Thus, it is feasible, from an engineering standpoint, to provide sanitary sewer and water service to 

the proposed expansion site within the 20-year planning period.  A preliminary layout for 

extension of water and sewer service to Site 4 (Zone D) has already been prepared by the City of 

Nyssa. 

 

From a transportation access standpoint, the proposed rail-dependent industrial site has direct 

access to Arcadia Boulevard (a two-lane local street) and Gem Avenue and Columbia Avenue 

(also a two-lane local streets).  The result of the MCDC development team’s efforts in working 

with ODOT and Malheur County demonstrates that the proposed urban growth boundary 

expansion can be developed for industrial use without exceeding the capacity of existing 

transportation facilities.  

 

Factor 3: Comparative economic, social, environmental and energy consequences  

Site 4 (Zone D) is the only possible site that meets the siting requirements for rail-dependent 

industrial uses which also includes the UPRR’s criteria for its train and safety operations for the 

reload facility.  The economic and social consequences of developing this site for rail-dependent 

industrial purposes are positive, because the 300 new jobs estimated in the 2014 Nyssa EOA could 

come to the community.  Continuation of the aggregate resource on tax lot 201 of the site will not 

adversely affect, or be affected by the proposed reload center due to their similar industrial 

activities and impacts.  The existing wetland will be preserved on the site as well as mitigated, as 

required.  The energy consequences of consolidating rail-dependent industrial uses around the 

reload facility and transporting goods by train are positive when compared with truck or air 

transportation options.  The location of Site 4 (Zone D) adjacent to the existing UGB, coupled 

with direct access to Highway 20 via a new access road, means that vehicle miles traveled (VMP) 

will be minimized.  

 

Factor 4: Compatibility of the proposed urban uses with nearby agricultural and forest activities 

occurring on farm and forest land outside the urban growth boundary  

Tax lot 201 of Site 4 (Zone D) is designated County Industrial and is developed for mining 

aggregate.  Tax lot 100 will be developed with rail-dependent uses directly related to storage, 

packaging, and processing of agricultural goods together with a facility primarily designed for 

transporting those goods quickly and efficiently to distant markets.  Industrial uses tend to be 

more compatible with agricultural uses than residential or commercial uses.  There is no reason 

to suppose that providing urban services to this land and developing it more intensively for urban 

industrial uses will adversely affect agricultural operations on nearby EFU land.  In fact a reload 

center on Site 4 (Zone D) is anticipated to make area agriculture operations more efficient.  

 

B. Oregon Administrative Rules (OAR) Chapter 660 Division 4 Requirements 

OAR 660 Division 004 implements Goal 2 Land Use Planning, and the requirements for a Goal 

exception. 



 

K:\Malheur Co Econ Development Corp\1199-680 TV Reload\Land Use Planning\Findings for UGB Expansion for Reload Center.docx 

17 

 

1. OAR 660-004-0020 outlines the following requirements for a Goal exception that must be 

supported with findings and reasons sufficient to justify the exception. 

 

a. Reasons justify why the state policy embodied in the applicable goals should not apply.  The 

exception shall set forth the facts and assumptions used as the basis for determining that a 

state policy embodied in a goal should not apply to specific properties or situations, including 

the amount of land for the use being planned and why the use requires a location on resource 

land.  

 

 Tax lot 100 within Site 4 (Zone D) is the property for which a goal exception is being taken 

for this request.  Tax lot 100 is currently zoned for Exclusive Farm Use (EFU) which is subject 

to Oregon statewide planning goal, Goal 3 Agricultural Lands.  The State of Oregon’s policy 

for Goal 3 Agricultural Lands states:  

 
Agricultural lands shall be preserved and maintained for farm use, consistent with existing 

and future needs for agricultural products, forest and open space and with the state's 

agricultural land use policy expressed in ORS 215.243 and 215.700.  

 

Tax lot 100 of the subject property is located outside of the City’s urban growth boundary, 

between Gamble Road along the southern property line and extends northward to Gem 

Avenue; the property is adjacent to the Union Pacific Railroad on the east and stretches 

westward to Arcadia Boulevard.  Although the proposed reload center will directly support 

agricultural and other agricultural-related industrial uses, the reload facility is not a use 

permitted in the EFU Zone.  

 

The reload center requires certain site characteristics that could not reasonably be found 

elsewhere.  The site characteristics required include: 

 

• Adjacent to existing rail line that provides a minimum of 7000 feet of clearance for side 

tracks to avoid conflict with train operations on the mainline and able to avoid public road 

crossings; 

• Able to be served with electricity, water and sanitary sewer services; 

• Road access to accommodate truck traffic; 

• Relatively flat topography to accommodate tracks and buildings; 

• Sufficient area to accommodate rail-dependent industrial users. 

 

Reasons for why the Goal 3 agricultural policy should not apply to the proposed site (Site 4 

(Zone D)) are documented under the Goal 14 need and locational factors addressed in Section 

IV(A) of this report.  The site is needed to accommodate a truck-to-rail reload facility with 

developable area to accommodate rail-dependent users of the reload facility that will help the 

City of Nyssa and Malheur County meet employment projections.  Site 4 (Zone D) is the only 

alternative site that could be identified from among several sites within or near the urban 

growth boundaries of the cities of Ontario and Nyssa that is capable of meeting the specific 

site characteristic needs for both the reload facility and the operating needs of the Union Pacific 

Railroad.  Site 4 (Zone D) is adjacent to Nyssa’s existing UGB making the provision of urban 
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services possible in an orderly and timely manner.  The site has excellent access from existing 

roads, and will have a new road primarily for trucks to access the site from State Highway 201 

to minimize impacts to other vehicles and roads.  The site is also sufficiently large enough to 

provide needed acreage for reload support and ancillary businesses.  

 

These reasons justify why the state policy embodied in Goal 3 Agricultural Lands should not 

apply to the site in order to allow the proposed Treasure Valley Reload Center (TVRC). 

 

b. Areas that do not require a new exception cannot reasonably accommodate the use.  The 

exception must meet the following requirements: 

 

i) The exception shall indicate on a map or otherwise describe the location of possible 

alternative areas considered for the use that do not require a new exception.  The area for 

which the exception is taken shall be identified.  

 

Alternative areas considered for the proposed TVRC are shown in Exhibit A Figure 1 (Nyssa 

area) and Figure 2 (Ontario area).  The TVRC has site specific requirements including a 

location adjacent to a railroad, a minimum size of 150-200 acres, able to be served with public 

utilities and services, and able to be served by the UPRR unit trains for a minimum operating 

length of 7000 feet without interfering with public road crossings.  Tax lot 100 of Site 4 (Zone 

D) shown on Exhibit D is the property for which an exception to Goal 3 is needed to allow the 

proposed TVRC.    

 

ii) To show why the particular site is justified, it is necessary to discuss why other areas that 

do not require a new exception cannot reasonably accommodate the proposed use.  

Economic factors may be considered along with other relevant factors in determining that 

the use cannot reasonably be accommodated in other areas.  Under this test the following 

questions in a) – d) shall be addressed:  

 

A) Can the proposed use be reasonably accommodated on nonresource land that would 

not require an exception, including increasing the density of uses on nonresource land?  

If not, why not? 

 

The three main factors that required consideration of sites were the need for a site to be a 

minimum of 150-200 acres in size, adjacent to a railroad line and able to be served by water 

and wastewater facilities, and utilities such as power and natural gas.  The development team 

focused its search within the urban growth boundaries of the Cities of Nyssa and Ontario given 

their relative size and location within Malheur County and advantage of existing railroads 

extending through each community.  The requirement for water and wastewater services 

limited search to within or near each city’s urban growth boundary and effectively ruled out 

other nonresource areas within Malheur County from consideration.  

 

Sites that met the minimum requirements for consideration were then further analyzed to 

determine if they could meet operational requirements of the UPRR, provide adequate access 

for trucks to and from the site, as well as other site advantages and disadvantages.  The 

primary factor that eliminated sites on nonresource lands that met the first-round minimum 
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review requirements was the ability of the site to accommodate maneuvering of trains without 

adversely impacting mainline through-traffic, traffic on crossroads or other impacts to railroad 

operations that were unacceptable to UPRR for safety or other regulatory reasons.  

 

B) Can the proposed use be reasonably accommodated on resource land that is already 

irrevocably committed to nonresource uses not allowed by the applicable Goal, 

including resource land in existing unincorporated communities, or by increasing the 

density of uses on committed lands?  If not, why not?  

 

The proposed reload center has certain site-specific requirements that greatly limit the areas 

able to be considered.  In order to be considered, a site must be adjacent to a railroad, be a 

minimum of 150-200 acres in size, and able to be served by public utilities and services.  The 

need for pubic services limited the search to areas within or near existing urban growth 

boundaries.  To this extend, the MCDC development team considered sites around the cities 

of Nyssa and Ontario where substantial rail infrastructure exists.  The MCDC development 

team’s research revealed that no resource land already irrevocably committed to nonresource 

uses not allowed by Goal 3 exists of the size needed, that is located adjacent to a railroad and 

capable of being served by public water and sewer services.  

 

C) Can the proposed use be reasonably accommodated inside an urban growth boundary?  

If not, why not? 

 

The MCDC development team’s preference was for a site inside an urban growth boundary to 

accommodate the proposed reload center.  Toward that end, the development team considered 

sites within both the City of Nyssa’s UGB and the City of Ontario’s UGB to accommodate a 

reload center.  Sites within Ontario’s UGB had challenges to meeting the UPRR’s operating 

requirements that, along with other acquisition and development costs jeopardized other vital 

components of the project.  Alternative sites within Nyssa’s UGB that met the basic site 

requirements were not able to meet the UPRR’s operating requirements for its unit trains.  

 

D) Can the proposed use be reasonably accommodated without the provision of a proposed 

public facility or service?  If not, why not? 

 

Without public facilities or services, the reload center would need to provide onsite water and 

wastewater facilities to accommodate the reload facility and the rail-dependent support uses 

that are planned to locate within the site.  These facilities would require environmental studies 

and permits for community systems, as well as personnel dedicated to maintaining the systems 

in compliance with the permits.  These additional requirements would require development of 

the site that would reduce the amount of land available for rail-dependent uses, and in all 

likelihood make the site too costly to develop, operate and maintain.  

 

3. The long-term environmental, economic, social and energy consequences resulting from the 

use at the proposed site with measures designed to reduce adverse impacts are not significantly 

more adverse than would typically result from the same proposal being located in areas 

requiring a goal exception other than the proposed site. 
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 The exception shall describe: the characteristics of each alternative area considered by the 

jurisdiction in which an exception might be taken, the typical advantages and disadvantages 

of using the area for a use not allowed by the Goal, and the typical positive and negative 

consequences resulting from the use at the proposed site with measures designed to reduce 

adverse impacts.  A detailed evaluation of specific alternative sites is not required unless such 

sites are specifically described with facts to support the assertion that the sites have 

significantly fewer adverse impacts during the local exceptions proceeding.  

 

 The exception shall include the reasons why the consequences of the use at the chosen site are 

not significantly more adverse than would typically result from the same proposal being 

located in areas requiring a goal exception other than the proposed site.  Such reasons shall 

include but are not limited to a description of: the facts used to determine which resource land 

is least productive, the ability to sustain resource uses near the proposed use, and the long-

term economic impact on the general area caused by irreversible removal of the land from the 

resource base.  Other possible impacts to be addressed include the effects of the proposed use 

on the water table, on the costs of improving roads and on the costs to special service districts; 

 

The proposed reload center has certain site-specific requirements that limit the location of the use.  

These requirements include: the need to be adjacent to a railroad; be a minimum of 150-200 acres 

in size; able to be served by public utilities and services; and be able to meet operating requirement 

of the UPRR.  The MCDC development team did not considered one additional site at the south 

end of Nyssa (Site 1) that is adjacent to the City’s UGB, but would also have required an exception 

to Goal 3.  This site was not adjacent to the UPRR mainline and the property owner was unwilling 

to sell.  Site 1 is also located closer to residentially-zoned areas, and does not have the access 

advantages of Site 4 (Zone D).    Meeting the operational requirements of the UPRR would likely 

be much easier for sites further from an existing urban growth boundary.  However, sites further 

from an existing UGB would likely require not only an exception to Goal 3 Agricultural Lands, 

but also at a minimum, an exception to Goal 11 Public Facilities and Services in order to extend 

sewer and water outside an urban growth boundary to serve the site.  Sites further from a UGB 

would require longer commuting distances for employees to the site.  

 

Site 4 (Zone D) is the only possible site that meets the siting requirements for rail-dependent 

industrial use which includes the UPRR’s criteria for its train and safety operations.  The 

economic and social consequences of developing this site for rail-dependent industrial purposes 

are positive, because the 300 new jobs estimated in the 2014 Nyssa EOA could come to the 

community.  Continuation of the aggregate resource on tax lot 201 of the site will not adversely 

affect, or be affected by the proposed reload center due to their similar industrial activities and 

impacts.  The existing wetland will be preserved on the site and mitigated as required.  The 

energy consequences of consolidating rail-dependent industrial uses around the reload facility and 

transporting goods by train are positive when compared with truck or air transportation options.  

The location of Site 4 (Zone D) adjacent to the existing UGB, coupled with direct access to 

Highway 20 via a new access road, means that vehicle miles traveled (VMP) will be minimized.  

 

4. The proposed uses are compatible with other adjacent uses or will be so rendered through 

measures designed to reduce adverse impacts.  The exception shall describe how the 

proposed use will be rendered compatible with adjacent land uses.  The exception shall 
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demonstrate that the proposed use is situated in such a manner as to be compatible with 

surrounding natural resources and resource management or production practices.  

"Compatible" is not intended as an absolute term meaning no interference or adverse impacts 

of any type with adjacent uses.  

 

Site 4 (Zone D) is located adjacent to the north of the City of Nyssa’s existing UGB and is 

surrounded on the west, east and north sides by land in Malheur County’s EFU Zone.  Site 3 

adjacent to the south is industrial land that is currently in the UGB.  The proposed reload center 

will serve agricultural uses on adjacent lands as well as agricultural uses throughout Malheur 

County and the Treasure Valley by providing truck-to-rail loading of agricultural products for 

quicker delivery to distant markets.  The reload center will also provide developable land for rail-

dependent industrial uses that are expected to include storage, packaging and processing uses 

needing rail to ship products.  The type of activities that will occur within the reload center, 

primarily the loading and unloading of trucks, are much the same as those activities that are 

currently associated with agriculture on adjacent lands.  Planned improvements for access to the 

site will make truck traffic in and around the use more compatible with other vehicle traffic going 

through the area. 

 

C. Malheur County Comprehensive Plan and Rezone Criteria 

 

Section 6-10-7 of the Malheur County Code requires the following requirements to be satisfied to 

approve an amendment to the Comprehensive Plan.  In considering an amendment to the text or 

the zoning maps, the planning commission and county court shall determine the following:  

 

1. That the proposed change is consistent with the comprehensive plan.  

Malheur County economic development policies and land use planning efforts recognize the need 

for providing employment opportunities by planning for rail-dependent uses as evidenced during 

the review and adoption of the Nyssa’s 2014 EOA.  Including the proposed area within the City 

of Nyssa’s urban growth boundary to accommodate rail-dependent uses complies with Malheur 

County’s comprehensive plan. 

 

2. That the level of development in other locations has reached the point whereby additional land 

is needed for the proposed use(s), and that the area of the proposed change can best meet such 

needs. 

Further study of Site 3 which was originally planned for rail-dependent use in the 2014 Nyssa 

EOA has determined that the site is not able to meet UPRR’s operational requirements for its trains 

to accommodate a truck-to-rail reload facility, and that when existing development is factored in 

with a reload facility, the site would not have sufficient space to accommodate new rail-dependent 

uses.  By expanding the City of Nyssa’s UGB to include Site 4 (Zone D) as proposed, the City 

will have 290 acres of land for a rail-dependent industrial site that is capable of meeting all site-

specific requirements for the TVRC.  After considering alternative sites within the UGB to meet 

the industrial land need, the MCDC development team determined that Site 4 (Zone D) was the 

only site that meets identified site requirements along with the operational needs of the UPRR.  

The level of development within Nyssa’s existing UGB together with the site-specific 
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requirements needed for the TVRC makes it clear that the proposed change will best meet the 

City’s need for land to accommodate rail-dependent uses.  

 

3. That adequate rural services are available and will not be overburdened.  

This criterion is not directly applicable as the proposed use would be provided with urban services, 

which the City of Nyssa is capable of providing for the use.  As documented in the Nyssa Public 

Facilities Plan, the City has capacity to provide adequate urban sewer and water service to the site 

within the 20-year planning period.  

 

4. That amendments to the text or zoning map which significantly affect a transportation facility 

shall assure that allowed land uses are consistent with the function, capacity, and level of 

service of the facility identified in the transportation system plan.  This shall be accomplished 

by one of the following: 1. Limiting allowed land uses to be consistent with the planned function 

of the transportation facility; 2. Amending the transportation system plan to ensure that 

existing, improved or new transportation facilities are adequate to support the proposed land 

uses consistent with the requirement of the transportation planning rule; or 3. Altering land 

use designations, densities, or design requirements to reduce demand for automobile travel 

and meet travel needs through other modes.  

 

A text or zoning map amendment significantly affects a transportation facility if it: 1. Changes 

the functional classification of an existing or planned transportation facility; 2. Changes 

standards implementing a functional classification system; 3. Allows types or levels of land 

use that would result in levels of travel or access what are inconsistent with the functional 

classification of a transportation facility; or 4. Would reduce the level of service of the facility 

below the minimum acceptable level identified in the transportation system plan.  

Site 4 (Zone D) currently has excellent access from State Highway 201 via Gem Avenue along the 

northern boundary or Columbia Avenue to the south.  However, the MCDC development team 

has worked cooperatively with ODOT and Malheur County to identify and address transportation 

impacts to County and State roads so that transportation can be provided to the site without 

significantly affecting existing or planned transportation facilities.  To that end, the MCDC 

development team identified Option 1 (see Exhibit B) as the preferred alternative for access to the 

site.  Option 1 involves the creation of a new access road approximately one-half mile south of 

Gem Avenue that would provide access near the center of Site 4 (Zone D).  The new road would 

effectively eliminate truck traffic accessing the site from nearby existing City or County roads. 

 

 

D. City of Nyssa Comprehensive Plan and Rezone Criteria 

 

1. Municipal Code Section 9-4F-3 Criteria: 

 

a. If the proposal involves an amendment to the Comprehensive Plan, the amendment must 

be consistent with the statewide planning goals and relevant Oregon administrative rules.  

 

The statewide planning goals and relevant Oregon Administrative Rules have been addressed 

throughout this report and found to have been satisfied by the proposal.  
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b. The proposal must be consistent with the Comprehensive Plan.  (The Comprehensive Plan 

may be amended concurrently with proposed changes in zoning).  

 

The inclusion of Site 4 (Zone D) within Nyssa’s UGB will help the City achieve it employment 

goals from the City’s Goal 9 Economic Opportunities Analysis (EOA) study adopted in 2014.  

The EOA identified the need for additional industrial land to accommodate rail-dependent 

uses.  Because land included in the UGB in 2014 to accommodate rail-dependent uses was 

determined after further study to not be capable of meeting the City’s land need for rail-

dependent uses, the MCDC development team identified Site 4 (Zone D) as the only reasonable 

alternative capable of meeting all site-specific requirements for the use, as well as the operating 

requirements of the UPRR.  

 

The MCDC development team has worked with ODOT and Malheur County to provide needed 

improvements to address access issues and potential impacts to transportation facilities from 

the use that will ensure continued compliance with the City’s Transportation System Plan 

(TSP).  By complying with all other local, state and federal regulations  

 

c. The city council must find the proposal to be in the public interest with regard to community 

conditions; the proposal either responds to changes in the community, or it corrects a 

mistake or inconsistency in the subject plan or code; and  

 

The Nyssa City Council determined there is need for additional industrial land to accommodate 

rail-dependent uses when it adopted the Nyssa EOA in 2014.  Site 3 as identified in the EOA 

is not capable of meeting the City’s land need for rail-dependent use as originally planned, and 

therefore the City must seek additional land to include in the UGB based on more thorough 

study that can meet this need.  The City Council finds that Site 4 (Zone D), as proposed herein, 

meets the City’s land need for accommodating a truck-to-rail reload facility and rail-dependent 

uses.  

 

d. The amendment must conform to the transportation planning rule provisions under section 

9-4F-5 of this article. Section 9-4F-5 requires that: 

 

Proposals to amend the Comprehensive Plan or zoning map shall be reviewed to determine 

whether they significantly affect a transportation facility pursuant to Oregon 

administrative rules section 660-012-0060 (transportation planning rule – TPR).  Where 

the city, in consultation with the applicable roadway authority, finds that a proposed 

amendment would have a significant effect on a transportation facility, the city shall work 

with the roadway authority and applicant to modify the request or mitigate the impacts in 

accordance with the TPR and applicable law. 

 

Site 4 (Zone D) currently has excellent access from State Highway 201 via Gem Avenue along 

the northern boundary or Columbia Avenue to the south.  However, the MCDC development 

team has worked cooperatively with ODOT and Malheur County to identify and address 

transportation impacts to County and State roads so that transportation can be provided to the 

site without significantly affecting existing or planned transportation facilities.  To that end, 
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the MCDC development team identified Option 1 (see Exhibit B) as the preferred alternative 

for access to the site.  Option 1 involves the creation of a new access road approximately one-

half mile south of Gem Avenue that would provide access near the center of Site 4 (Zone D).  

The new road would effectively eliminate truck traffic accessing the site from nearby existing 

City or County roads. 

 

 

V.  SUMMARY CONCLUSION AND STAFF RECOMMENDATION 

 

Staff recommends that the Planning Commission and City Council open the public hearing and 

take public testimony of this consolidated land use application.  

 

 

VI.  SUGGESTED MOTIONS FOR APPROVAL 

 

A. Suggested Planning Commission Motion  

 

I move that the Planning Commission approve PLANNING ACTION NUMBER 2018-08-013, 

based on the staff report and testimony provided at the hearing in support of the application.  

 

B. Suggested City Council Motion  

 

I move that the City Council approve PLANNING ACTION NUMBER 2018-08-013 and adopt 

ORDINANCE     based on the recommendation of the Planning Commission, the 

findings of the staff report, and public testimony provided at the hearing in support of the 

application.  

 

 

VII. EXHIBITS (Attached and included as part of this report). 

Exhibit A – Nyssa and Ontario Sites Considered (Figures 1 and 2) 

Exhibit B – Site Access Options 

Exhibit C – Phase I Site Layout and Anticipated Rail-Dependent Uses Expansion 

Exhibit D – UGB Expansion Area Map 
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