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I. PROPOSAL  
  
This is a legislative text amendment to Malheur County Code (MCC), Title 6, Chapter 4. The 
primary purpose of the amendments is to create time, place, and manner regulations concerning 
psilocybin manufacturing, service centers, and testing laboratories. 
 
 
II. BACKGROUND  
  
On  November  3,  2020,  Oregon  voters  approved  Ballot  Measure  109,  the  Psilocybin  
Program  Initiative,  which  legalized  psilocybin  in  Oregon  subject  to  the  criteria  noted  in  
the  measure  and  subsequent rulemaking.   
  
Measure  109  automatically  opts  cities  and  counties  into  the  psilocybin  program,  which  
first  underwent  a  two-year  development  period,  and  is  slated  to  begin  statewide  on  
January  2,  2023.  However, Measure 109 offers the option for cities and counties to opt out via 
a ballot measure in the next general election—in this case, November 8, 2022.   
  
There is a compressed timeline for  Measure 109: Oregon Health Authority (OHA),  which  
administers  the  program  and  the  licensing  system,  was  engaged  in  rulemaking throughout 
late 2021 and all of 2022 and OHA is due to begin accepting applications for licenses on January 
2, 2023. OHA licenses will require a Land Use Compatibility Statement (LUCS) to be issued by 
the County.  
 
On August 10, 2022, the Malheur County Court adopted Ordinance  No.  228 “AN 
ORDINANCE PROHIBITING THE ESTABLISHMENT OF PSILOCYBIN PRODUCT 
MANUFACTURERS AND PSILOCYBIN SERVICE CENTERS WITHIN THE 
UNINCORPORATED AREA OF MALHEUR COUNTY; A REFERRAL TO ELECTORS.”   
The opt-out measure will be subject to Malheur County voters  for  the  November  8,  2022  
General  Election.  If  the  voters  overturn  the  opt  out,  these  TPM  amendments (Ordinance 
No. 230) will proceed to adoption.  
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III. REVIEW CRITERIA  
 
 
Malheur county Code Title 6 Chapter 10  
Malheur County Comprehensive Plan  
Oregon Statewide Planning Goals  
 
 
 
IV. FINDINGS OF FACT AND CONCLUSIONS OF LAW  
 
 
  
MALHEUR COUNTY CODE TITLE 6 CHAPTER 10  LEGISLATIVE AMENDMENTS 
 
  
Section 6-10-1:   Authorization to Initiate Amendments   
  

FINDING:  The Malheur Court is authorized to initiate amendments to the text of the 
Malheur County Zoning Ordinance.   This criterion is met.  

   
Section 6-10-2: Hearing Required  

  
FINDING:    This  criterion  is  met  because  a  public  hearing  will be  held  before  the  
Malheur County Planning Commission on October 27, 2022.  If the opt-out ordinance 
(No. 228) fails by the voters of Malheur County, hearings before the Malheur County 
Court will be held on December 7, 2022 and December 21, 2022.   
 

  
Section 6-10-3: Notice  
  
A.  Published Notice  
 
1.    Notice  of  a  legislative  change  shall  be  published  in  a  newspaper  of  general  
circulation in the county at least 20 days prior to each public hearing.  
 
2. The notice shall state the time and place of the hearing and contain a statement  
describing the general subject matter of the ordinance under consideration.  
 

FINDING:  This criterion will be met as notice will be published in the Argus Observer 
newspaper for the Malheur Planning Commission for a public hearing on October 5, 2022 
and the County Court public hearings will be published in the Argus Observer and 
Malheur Enterprise on November 16, 2022.     
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B. Posted Notice.  Notice shall be posted at the discretion of the planning director and 
where necessary to comply with ORS 203.045.  
  

FINDING:  Posted notice was determined by the planning director not to be necessary.  
  

 
C. Individual notice.  Individual notice to property owners, as defined in MCC  
6-11-13, is not required unless the planning director or planning commission determines 
otherwise.  

  
FINDING:    The  proposed  legislative  amendments  do  not  apply  to  any  specific 
property.  Therefore, no individual notices were sent.   
 

D. Media  notice.    Copies  of  the  notice  of  hearing  shall  be  transmitted  to other 
newspapers published in Malheur County.  

 
 
FINDING: Notice will be provided for wider media distribution.  Ordinance 230 will be 
posted on the County web-site and notice of the County Court public hearings will be 
sent to both newspapers in the County - the Argus Observer and Malheur Enterprise.   
This criterion is met.  
  

6-10-4: Initiation of Legislative Changes  
 
A  legislative  change  may  be  initiated  by  application  of  individuals  upon  payment of 
required fees as well as by the county court or the planning commission.  
  
 

FINDING:  These legislative changes were initiated at the direction of the Malheur 
County Court.  This criterion is met.   

 
6-10-5:  Hearings Body  
  
A. The following shall serve as hearings or review body for legislative changes in this order:  
 
1.  The planning commission.  
2. The county court.  
 
B. Any  legislative  change  initiated  by  the  county court shall  be  reviewed  by  the  
planning  commission  prior  to  action  being  taken  by  the  county court.  

 
FINDING:  The Malheur County Planning Commission held the initial public hearing on 
October 27, 2022.  If the opt-out ordinance (No. 228 fails), the Malheur County Court 
will hold hearings on December 7, 2022 and December 21, 2022.  These criteria are met.   
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Section 6-10-6:  Final Decision  
  
All legislative changes shall be adopted by ordinance  

 
  FINDING:  The proposed legislative changes will be implemented by Ordinance No. 
230 upon approval and adoption by the Malheur County Court.  This criterion will be 
met.  
  

 
 
6-10-7: MALHEUR COUNTY COMPREHENSIVE PLAN (1985) 
 
A. The proposed change is consistent with the comprehensive plan.    
 
FINDINGS:  
 
Goal 1: Citizen Involvement.    Goal 1 sets out policies on how the County will involve  the  
community  in all phases of the planning process. The  proposed  legislative amendments to 
Malheur County’s Zoning Ordinance, as proposed in Ordinance No. 230, will be heard before 
the Malheur County Court and County Planning Commission.  The County Planning 
Commission is the County’s official committee for public involvement (Policy 1).  Citizens of 
Malheur County will be involved in the planning process.  
 
Goal 2:  Land Use Planning. These findings as well as the public hearings held by both the 
County Court and County Planning Commission satisfy the goal and relevant policies of Goal 2.   
 
Goal 3:  Agricultural Lands.   This chapter of the Comprehensive Plan sets out policies on how 
the County will preserve and maintain agricultural lands.    Measure 109 and the corresponding 
Oregon Revised Statute 475A.570(2) specify that psilocybin-producing fungi is:   
(a) A crop for the purposes of "farm use" as defined in ORS 215.203;  
(b) A crop for purposes of a "farm" and "farming practice," both as defined in ORS 30.930;  
(c) A product of farm use as described in ORS 308A.062; and  
(d) The product of an agricultural activity for purposes of ORS 568.909.  
  
The  statute  clearly  permits  the  production  of  psilocybin-producing  fungi  in  Exclusive  
Farm  Use zones.   State laws, as applied by Malheur County,  allow  small-scale  processing  of  
farm  crops,  provided  that  the  facility  uses  less than 10,000 square feet for its processing area 
and complies with all applicable siting standards. Processing facilities smaller than 2,500 square 
feet are exempt from any applicable siting standards.  The proposed text amendments allow a 
new state-recognized agricultural use on agricultural lands.  
 
Goal 4:  Forest Lands.   Malheur County’s Zoning Ordinance creates an Exclusive Farm/Farm 
Use Zone (EFFU) to preserve and maintain forest lands for agricultural and forest uses.  Policy 4 
requires the County to treat forest lands and agricultural lands equally, in that both resources will 
be protected in the same manner.   The findings above for Goal 3 also satisfy the relevant 
policies of Goal 4.  
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Goal 5:  Open Space, Scenic and Historic Areas, and Natural Resources.   The County will 
conserve open space and protect natural and scenic resources.   Policies are set out particular to 
Open Space, Mineral and Aggregate Resources, Energy Resources, Fish and Wildlife Habitat, 
Natural and Scenic Areas, Water Resources, Wilderness Areas, Historic Sites, Recreation Trials 
and Scenic Waterways.    Applications for psilocybin manufacturing and service centers will 
require consultation and at times letters from other public agencies such as fish and wildlife, 
extension office, and irrigation and water resource (soil and water conservation) districts.  The 
proposed text amendments do not allow new uses that will conflict with open space (Goal 3), 
mining and aggregate resources (Goal 5 protected sites), energy resources (geothermal), historic 
sites or recreation trails in Malheur County.  Goal 5 of the County’s Comprehensive Plan is met.  
 
Goal 6: Air, Water and Land Quality.   This chapter of Malheur County’s Comprehensive Plan 
provides policies to maintain and improve the quality of Malheur County’s air, water and land 
resources.   The text amendments for psilocybin do not impact air, water and land quality.  The 
farm use must be conducted fully indoors and will not present odors off of the subject properties.  
The uses are not industrial and are not sources of excessive noise (Policy 12).   Service centers 
are limited to commercial zones and will not impact the quality of land resources.  For this 
reasons, Goal 6 is met.  
 
Goal 7:  Natural Disasters and Hazards.  This goal is to protect life and property from natural 
disasters and hazards.   Ordinance 230 complies with the County’s flood plain management 
policies (Policy 1, 2, 5, 8, 9).   Ordinance 230 does not interfere with any plans or facilities of the 
Malheur County Emergency Services Office (Policy 14).   Goal 7 is met as the County will 
implement Ordinance 230 consistent with flood plain management and emergency services to 
ensure public health and safety . 
 
Goal 8:  Recreation.  This goal in the Comprehensive Plan is to meet the park and recreation 
needs of the citizens of Malheur County and visitors.  The text amendments do not change the 
recreational needs or opportunities of county residents for parks and recreational facilities.  
Tourism will not be affected and Ordinance 230 does interfere with Oregon State Parks or 
Bureau of Reclamation uses (Bully Creek Park).   Goal 8 is met.  
 
Goal 9:  Economy.  Goal 9 policies are to diversify and improve the economy of Malheur 
County.  New psilocybin businesses subject to reasonable time, place and manner restrictions of 
Ordinance 230 will allow for growth and private development while at the same time allow 
Malheur County to maintain its present quality of life.  New businesses will pay property taxes 
and hire employees.    The policies of Goal 9 are met.  
 
Goal 10:  Housing.   This goal is to provide reasonable land use policies and minimal 
government interference to assure citizens have ample opportunity to obtain adequate housing.  
This goal is met because:  psilocybin manufacturing and service centers may not occur in a 
residence and are prohibited in rural residential areas and as home occupations.  Housing goals 
are met. In adition manufacturing may not occur on property that is taxed as a non-farm use – 
even if the property is zoned EFU.  
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Goal 11:  Public Facilities and Services.   This goal is to plan and develop a timely, orderly and 
efficient arrangement of public facilities and services to serve as a framework for urban and rural 
development.   The policies specifically set out Fire and Police Protection, Education, Irrigation, 
Water and Sewer, Solid Waste Disposal, Utilities, and Streets and Roads.   When considering 
land use proposals under Ordinance 230, the county will ensure the characteristics of the land 
that affect sewage disposal, water supply, water quality, streets, roads, fire and police are 
considered.   No changes are being made the Comprehensive Plan or implementing regulations 
regarding public facilities and services.   Goal 11 is met.   
 
Goal 12:  Transportation.  This goal is to encourage a safe, convenient and economic 
transportation system.    The County’s Transportation System Plan (1998) is not being changed.   
The new uses in Ordinance 230 will not have a greater impact on traffic or the County’s 
transportation system as other allowable uses in the same zones.  Rural Road Districts or the 
Malheur County Road Department will be notified of land use applications under Ordinance 230.   
Access improvements, if any, will be the responsible of the applicant/licensee.    Goal 12 is met.  
 
Goal 13:  Energy.  This goal is to conserve energy.  For uses under Ordinance No. 230 the 
County will encourage renewable energy resources whenever possible (Policy 1) and to 
minimize energy consumption (Policy 12) and meet Uniform Building Codes (insulation, 
electricity) for new structures (Policy 14).   Compliance with Goal 13 is met.  
 
Goal 14:  Urbanization.   This goal states that the County is to provide for an orderly and 
efficient transition from rural to urban land uses.  This goal has 6 policies which require the 
County to work with the cities and maintain rural residential zones.  Compliance with this Goal 
is met and the Urban Growth Management Agreements with Nyssa, Vale and Ontario will not 
change.  The rural residential zone (as well reserve areas, ugb and city residential zones) are not 
affected by Ordinance No. 230.    
 
Land Use Element.  This chapter of the County’s Comprehensive Plan is met.  It is the most 
important part of the Plan.  It requires coordination of the zoning maps to the County Zoning 
Ordinance.  Zoning maps are not changed by Ordinance No. 230.   
 
 

B. That the level of development in other locations has reached the point where 
additional land is needed for the proposed use(s), and that the area of the proposed change 
can best meet such needs.  

FINDING:  This criterion is not applicable.  

 

C. That adequate rural services are available and will not be overburdened. 

FINDING:  Adequate rural services are available and will not be overburdened with the 
establishment of psilocybin manufacturers and service centers. Well water, irrigation 
water rights (if approved by a district), septic systems and power from Idaho Power will 
be installed for psilocybin manufacturing.  Rural solid waste services are not available for 
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these uses.   Licensee’s are responsible for their own and acceptable solid waste removal.  
Manufacturing areas will be serviced by rural fire, Malheur County Sheriff’s Office and 
ambulance.  City utilities will be used, to the extent possible, for service centers as new 
uses located adjacent to utilities is the most efficient way to extend public facilities and 
services.  

 

D. That amendments to the text or zoning map which significantly affect a 
transportation facility shall assure that allowed land uses are consistent with the function, 
capacity, and level of service of the facility identified in the transportation system plan.  
This shall be accomplished by one of the following . . .  

 

FINDING:  The amendments to the Malheur County Code do not affect a transportation 
facility.  This criterion does not apply.  

 

STATEWIDE PLANNING GOALS AND GUIDELINES  
  
FINDINGS:  
 
Goal  1:  Citizen  Involvement:  The  amendments  (Ordinance No. 230) do  not  propose  to  
change  the  structure  of  the  County’s citizen involvement program. Notice of the proposed 
amendments were provided to the Bulletin for each public hearing.   
  
Goal 2: Land Use Planning: This goal is met because ORS 197.610 allows local governments to 
initiate post acknowledgments plan amendments (PAPA). An Oregon Land Conservation and 
Development Department 35-day notice was initiated on September 22, 2022. The Planning 
Commission held a public hearing on October 27, 2022 and the County Court may hold hearings 
on December 7, 2022 and December 21, 2022.   
  
Goal 3: Agricultural Lands: Measure 109 and the corresponding Oregon Revised Statute 
475A.570(2)  specify that psilocybin-producing fungi is:   
(a) A crop for the purposes of "farm use" as defined in ORS 215.203;  
(b) A crop for purposes of a "farm" and "farming practice," both as defined in ORS 30.930;  
(c) A product of farm use as described in ORS 308A.062; and  
(d) The product of an agricultural activity for purposes of ORS 568.909.  
The  statute  clearly  permits  the  production  of  psilocybin-producing  fungi  in  Exclusive  
Farm  Use  zones.  The Oregon Revised State ORS 215.283 (1) (r) and ORS 215.255 allow  
small-scale  processing  of  farm  crops,  provided  that  the  facility  uses  less than 10,000 
square feet for its processing area and complies with all applicable siting standards. Processing 
facilities smaller than 2,500 square feet are exempt from any applicable siting standards.  
  
ORS  475A.570(2)  also  prohibits  psilocybin-related  farm  dwellings,  psilocybin-related  farm  
stands  and commercial activities in conjunction with a psilocybin farm use. The proposed 
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amendments to the County Code are consistent with these provisions of state law and are 
therefore consistent with Goal 3.  
  
Goal  4:  Forest  Lands:  Malheur County does not have a forest zone.   It has an exclusive farm-
forest zone (EFFU).  The text amendments are consistent with Goal 3 as applied to the EFFU 
Zone.  This statewide goal does not apply.  
   
Goal 5: Open Spaces, Scenic and Historic Areas, and Natural Resources: Goal 5 is to protect 
natural resources and conserve scenic and historical areas and open spaces. OAR 660-023-
0250(3) states that local governments are not required to apply Goal 5 in consideration of a 
PAPA unless the PAPA affects a Goal 5 resource. The proposed text amendments do not create 
or amend a resource list or any portion of the County’s acknowledged Comprehensive Plan or 
land use regulations adopted to protect a significant Goal 5 resource or to address specific 
requirements of Goal 5. The proposed text amendments do not allow new uses that could be 
conflicting uses with a particular significant Goal  5  resource  site  on  an  acknowledged  
resource  list.  For  these  reasons,  the  proposed  text  amendments comply with Goal 5.   
  
Goal 6: Air, Water and Land Resources Quality: The proposed text amendments do not propose 
to change the County’s Comprehensive Plan policies or implementing regulations for 
compliance with Goal 6. The text amendments will not impact the quality of the air, water, and 
land resources of the County given the fact that psilocybin farm use is required to take place 
fully indoors, is not odorous and is not a water-intensive  use.  Psilocybin  service  centers  are  
proposed  to  be  limited  to  commercially-zoned areas and therefore will not impact the quality 
of land resources. For these reasons, the proposed text amendments comply with Goal 6.   
  
Goal  7:  Areas  Subject  to  Natural  Disasters  and  Hazards:  The  proposed  text  amendments  
do  not  propose to change the County’s Comprehensive Plan or implementing regulations 
regarding natural disasters and hazards; therefore, they are in compliance with Goal 7.  
  
Goal 8: Recreational Needs: The text amendments do not propose to change the County’s Plan or  
implementing regulations regarding recreational needs; therefore, they are in compliance with 
Goal 8.  
  
Goal 9: Economic Development: Goal 9 and its implementing regulations focus on economic 
analysis and  economic  development  planning  required  in  urban  Comprehensive  Plans  to  
ensure  there  is  adequate land available to realize economic growth and development 
opportunities. The  proposed  text  amendments  will  encourage  economic  development  in  the  
County  as  they  will  provide  new  business  and  economic  development  opportunities.  
Because  these  new  businesses  will be taxed, the public will benefit, as well. For these reasons, 
the proposed text amendments comply with Goal 9.  
  
Goal 10: Housing:  For purposes of meeting this Statewide Goal, it is not applicable because 
generally unincorporated areas are not obligated to fulfill certain housing requirements (low 
income, city subdivisions).  The amendments sustain the rural housing areas in Malheur County 
as psilocybin manufacturing and service centers may not occur is a residence and are prohibited 
in the rural residential areas.  
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Goal 11: Public Facilities and Services:   The amendments comply because the text amendments 
do not propose to change the County’s Comprehensive Plan or implementing regulations 
regarding public facilities and services.   
  
Goal  12:  Transportation:  Goal  12  is  to  provide  and  encourage  a  safe,  convenient  and  
economic  transportation system. The proposed text amendments will not change the functional 
classification of any existing or planned transportation facility or standards implementing a 
functional classification system. The proposed text amendments will not allow any new uses 
expected to result in transportation system impacts that differ in degree or severity from other 
allowed or allowable uses in the zones in which psilocybin manufacture and/or psilocybin 
service centers could be sited.   
  
Goal  13:  Energy  Conservation:  The  proposed  text  amendments  do  not  propose  to  change  
the  County’s Comprehensive Plan or implementing regulations regarding energy conservation. 
Therefore, compliance with Goal 13 is established.  
  
Goal 14: Urbanization: The proposed text amendments do not propose to change the County’s 
Comprehensive Plan or implementing regulations regarding urbanization. Therefore, compliance 
with Goal 14 is established.  
  
Goals 15 through 19 are not applicable to the proposed text amendments because the County 
does not contain these types of lands.  
 


